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On July 11, 2012, legislation that would establish a three-year 
window for holders to enter into voluntary disclosure agreements 
(“VDA”) – with “look-back” periods shortened by up to five 
years – with the Delaware Secretary of State was signed into 
law by Delaware Governor Jack Markell.  The final version of 
the legislation included amendments that clarified the state’s 
examination authority over participants in the new program.  
The full text of the legislation, as enacted, is available here.  

Senate Bill 258 was drafted and supported by the administration 
of Governor Markell to attempt to address holder concerns 
about Delaware’s unclaimed property enforcement, encourage 
compliance during the next three years, and promote additional 
stability in unclaimed property as a revenue source going 
forward.  Attorneys from Morris Nichols were consulted and 
provided input during the drafting and legislative process.  

As enacted, the legislation provides significant incentives for 
holders.  The primary advantage for holders participating in 
the proposed program is the ability to obtain a full release for 
past due unclaimed property while reporting and remitting less 
property, based on “look-back” periods five or two years shorter 
than the current VDA “look-back” of 1991.  To apply the 1996 
“look-back” period, holders must submit their intent to pursue 
the VDA with the Secretary of State in writing by June 30, 2013, 
and complete their VDA submission by June 30, 2014.  To apply 
the 1993 “look-back” period, holders must submit their intent to 
pursue the VDA with the Secretary of State in writing by June 
30, 2014, and complete their VDA submission by June 30, 2015.  
Holders who initiated the VDA process with the State Escheator 
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before June 30, 2012, will be able to apply the same shortened 
“look-back” periods offered by Senate Bill 258 if they meet the 
same submission deadlines.  This information is summarized in 
the table below.  

Holders must submit their intent to pursue the VDA by June 30, 
2014, and then complete the program by June 30, 2015, or else 
they will be ineligible to apply the benefits offered by the new 
VDA program, which sunsets on July 1, 2015.

Unlike the current VDA program, which allows the State 
Escheator to reserve the right to audit any holder entering 
into a VDA at any time up to three years after completing 
the program, Senate Bill 258, as enacted, requires both the 
Secretary of State and the State Escheator to waive any right to 
seek payment under 12 Del. C. §§ 1156 and 1158 after a holder 
has voluntarily disclosed such property under the Secretary 
of State’s VDA program, unless there is evidence of fraud or 
willful misrepresentation by the holder or a representative of 
the holder.  Furthermore, the State Escheator will not have 
authority to audit any holder participating in the Secretary 
of State’s VDA program prior to July 1, 2015, unless the 
Secretary of State refers that holder to the State Escheator for an 
examination, nor will the Secretary of State have any audit or 
investigatory authority, outside of resolving claims voluntarily 
brought by holders under the new VDA program.      

Holders who have never reported unclaimed property to 
Delaware, as well as those who have reported, but have not 
reported all property, including unaddressed property, or all 
property types, will be eligible to participate in the program 
established by Senate Bill 258.  A holder is not eligible if 
already under audit by the State Escheator or if that holder has 
previously completed a VDA with the State Escheator.

Although the new program would be separate from the State 
Escheator’s VDA program, we understand that the Secretary of 
State will continue to apply substantive standards of proof in its 
review of VDAs.  A credible VDA proposal to the Secretary of 
State will require a complete review of available records and a 
credible proposal of liability from the holder.  To that end, the 
Secretary of State has issued a Request for Proposals seeking 
an outside vendor to assist with administration of the new VDA 
program, which includes developing forms and guidelines, 
promoting participation in the program, assessing the accuracy 
and validity of holder submissions, and negotiating proposed 
settlements of holder disclosures.

http://www.legis.delaware.gov/LIS/lis146.nsf/EngrossmentsforLookup/SB+258/$file/Engross.html?open
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State of Delaware may benefit significantly – due to a likely 
reduction in extrapolated liability by up to five years – if they 
are able to complete the audit process within the next three 
years.  After June 30, 2015, the State will resume application of 
an audit look-back to transaction year 1981, which the proposed 
regulation notes is its current practice, even though no statutory 
authority exists for this policy.  The proposed regulation cites 
“revenue stabilization” as the rationale for the adjustment in 
policy.

Members of the public may submit comments regarding the 
proposed regulation by July 31, 2012.  The full text of the 
proposed regulation is available here.       

We will continue to monitor and provide information to holders 
regarding developments in the new VDA program administered 
by the Delaware Secretary of State and the State Escheator’s 
proposed regulation.  Please contact Morris Nichols attorneys 
in the Unclaimed Property Counseling Group if you would like 
to learn more about either of these opportunities.
   

The Delaware Secretary of State has established a website 
containing additional information regarding the new VDA 
program created by Senate Bill 258, available here.  The 
Department of State has also made available for holders a 
Notice of Intent Form (Form AP DE-1-SOS), available here, 
which holders must file to indicate their intent to participate in 
the new program.  We expect that the Secretary of State will 
provide additional guidance to holders, including the Voluntary 
Self Disclosure Agreement (Form AP DE-2-SOS) in the near 
future – possibly after the appointment of an outside vendor 
and the promulgation of additional regulations to govern the 
new VDA process.  

PROPOSED REGULATION WOULD SHORTEN 
LOOK-BACK PERIOD FROM 1981 TO 1986 

FOR HOLDERS CURRENTLY UNDER AUDIT

On July 1, 2012, the Delaware State Escheator issued a 
proposed regulation that shortens the audit look-back period 
from 1981 to 1986 for holders currently under audit, provided 
that the audit is completed by June 30, 2015.  If the regulation 
is adopted in its current form, holders now under audit by the 
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Comparison of Delaware VDA Opportunities for Holders

Managed 
by

“Look-
back” Period 
(Transaction 
Year)

Holder must 
submit intent to 
participate in 
writing by

Holder must 
complete VDA 
and make 
payment by

Can holder be 
audited while 
completing 
VDA?

Can State seek 
additional payment 
after completion of 
VDA? 

Current VDA 
Program 

State 
Escheator

1991 n/a n/a yes Yes, for up to 3 years

SB 258 VDA 
Program

Secretary of 
State

1996 June 30, 2013 June 30, 2014 no Only with evidence 
of fraud or willful 
misrepresentation

SB 258 VDA 
Program

Secretary of 
State

1993 June 30, 2014 June 30, 2015 no Only with evidence 
of fraud or willful 
misrepresentation

SB 258 VDA 
Program

State 
Escheator

1996 June 30, 2012 June 30, 2014 yes Yes, for up to 3 years

SB 258 VDA 
Program

State 
Escheator

1993 June 30, 2012 June 30, 2015 yes Yes, for up to 3 years

VDA Program 
after SB 258 
sunsets on July 
1, 2015

State 
Escheator

1991 n/a n/a yes Yes, for up to 3 years

Delaware Unclaimed Property Counseling Group  

Morris, Nichols, Arsht & Tunnell LLP combines a broad national practice of  corporate, intellectual property, business reorganization and restructuring 
and commercial law and litigation with a general business, tax, estate planning and real estate practice within the State of  Delaware.  The firm’s clients 
include Fortune 500 companies, smaller firms and partnerships, financial institutions, government agencies, law firms and not-for-profit organizations. 
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http://www.delaware.gov/topics/404Error.shtml'
http://www.mnat.com/assets/htmldocuments/APDE-1-SOS-7-13-12.pdf
http://regulations.delaware.gov/register/july2012/proposed/16%20DE%20Reg%2022%2007-01-12.htm

