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Trust Act 2015 Legislative Update
On July 10, 2015, Delaware Governor Jack Markell signed Senate Bill 42 into law effective immediately and on August 7, 
2015, Governor Markell signed House Bill 164 into law effective as of August 1, 2015.  Those laws (collectively “Trust Act 
2015”) provide many advancements in Delaware trust law that will provide settlors, beneficiaries and fiduciaries of trusts 
with more tools and greater flexibility to accomplish their various objectives.  The Morris Nichols Trusts, Estates & Tax 
Group is pleased to share this Delaware legislative update with you.  If you would like to discuss any of the issues raised in 
this Alert in greater detail, please feel free to contact any member of the Group.

Revisions to Trust Merger Statute (12 Del. C. § 3325(29))
Trust Act 2015 updated Delaware’s trust merger statute, Subsection (29) of Section 3325, with several important new 
features.  Trust mergers have become an increasingly common technique to modify the administrative provisions of a 
trust.  The revisions to Subsection (29) expressly confirm the utility of the merger statute for that purpose.  Specifically, 
Subsection (29) was revised to provide expressly that a trustee’s power to merge trusts is available when a new trust is 
created for the purpose of participating in the trust merger.  Subsection (29) now also provides that a trustee has the 
power to declare one or more new trusts for the purpose of merging existing trusts with and into the new trusts.  These 
revisions clarify that the trust merger statute can be used when a trustee or other party declares or otherwise creates a 
new trust with administrative purposes different from those of an existing trust solely for the purpose of merging the 
existing trust into the new trust.  

Subsection (29) was also revised to provide that the power to declare and merge trusts is available whether or not one or 
both of the trusts are actually funded prior to the merger.  At common law, a trust must be funded with property or “res” 
or it is not a valid and existing trust.  Consequently, before merging trusts under the prior version of Subsection (29), the 
new trust arguably must first have been funded.  This presented complications in some cases, such as where a trustee 
planned to merge a trust exempt from generation-skipping transfer (“GST”) tax with a newly created trust in a manner 
so as to ensure that the new trust surviving the merger would be wholly exempt from GST tax.  This important revision to 
Subsection (29) expressly allows for trust mergers under Delaware law without funding the new trust prior to the merger.

Following Trust Act 2015, it is clear that the administrative terms of a Delaware trust can be modified by a trust merger 
transaction in which the trustee of the existing trust declares a new trust under a new governing instrument for the 
purpose of consummating the merger and, without funding the new trust, merges the existing trust with and into the new 
trust to be administered under its terms, provided that the merger does not result in a material change in the beneficial 
interests of the trust beneficiaries.

Consequences of Trust Mergers and Other Similar Transactions   
(12 Del. C. § 3341)
Trust Act 2015 also adds new Section 3341 to Title 12 to describe some of the consequences of trust mergers and other 
similar transactions.  For purposes of Section 3341, a “merger” is defined to include any transaction in which all of the 
property of a trust is appointed or otherwise transferred to another trust, whether pursuant to Section 3528 of Title 12 
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(a decanting), the terms of a governing instrument or otherwise.  The definition of “merger” in Section 3341 is broad 
enough to apply to all actual trust mergers, decantings of all trust property, and other similar transactions that may be 
accomplished under a governing instrument.

New Section 3341 provides that whenever a transferor trust is merged with and into a transferee trust (i) the separate 
existence of the transferor trust ceases and the transferee trust shall possess all rights and privileges of and be subject 
to all obligations of the transferor trust, (ii) all of the property and other interests of the transferor trust shall become 
property of the transferee trust, and (iii) no such property or interests shall revert or be impaired by reason of the merger.  
New Section 3341 further provides that the rights of creditors and liens on all property of the transferor trust shall be 
preserved unimpaired and all debts, liabilities and duties of the transferor trust shall attach to the transferee trust and 
may be enforced against the transferee trust to the same extent as if the transferor trust’s debts, liabilities and duties were 
incurred or contracted by the transferee trust.  Moreover, the terms of the governing instrument of the transferee trust 
shall govern the administration and disposition of the property of the transferee trust after the merger.

Conflicts of Law Statute (12 Del. C. § 3332)
Trust Act 2015 also modifies Section 3332 of Title 12 to codify and expand on the Delaware Supreme Court’s recent 
decisions in the Peierls cases1 regarding when Delaware law governs the administration of a trust transferred to Delaware 
from another jurisdiction.  Subsection (b) was revised to provide that, except as otherwise provided by a court order 
and notwithstanding a general choice of law provision in a governing instrument, such as a provision to the effect that 
the laws of another jurisdiction shall govern the trust or the administration of the trust, Delaware law shall govern the 
administration of a trust while the trust is administered in Delaware.  The exception to this rule is that Delaware law 
will not govern a trust’s administration while the trust is administered in Delaware if the governing instrument both (i) 
expressly provides that the laws of another jurisdiction govern the administration of the trust, and (ii) further provides that 
the laws governing the administration of the trust shall not change on account of a change in the place of administration 
of the trust.  Consequently, the administration of most trusts transferred to Delaware that have a generic governing law 
provision will be governed by Delaware law. 

New Subsection (c) was added to Section 3332 to address the liability of a fiduciary in the context of ambiguity regarding 
what jurisdiction’s laws govern the administration of the trust.  The new Subsection provides that if a fiduciary takes or 
fails to take an action based upon a good faith belief that the laws of a foreign jurisdiction govern the administration of a 
trust while administered in Delaware, the fiduciary’s liability under the governing instrument for such action or inaction 
shall be determined in accordance with the foreign jurisdiction’s laws and not Delaware law.

Administration of a Trust in Delaware (12 Del. C. § 3340)
Trust Act 2015 also adds new Section 3340 to Title 12 to create a safe harbor describing certain circumstances, among 
others not enumerated in the statute, in which a trust will be deemed to be administered in Delaware for purposes of Title 
12 depending on the composition of the trusteeship.  Specifically, new Section 3340 provides that, for all purposes of Title 
12, a trust shall be deemed to be administered in Delaware if (i) the sole trustee is an individual residing in Delaware or 
a corporation or other entity having an office for conducting trust business in Delaware, (ii) the trust has more than one 
trustee only one of which is a corporation or entity and such corporation or other entity has an office for conducting trust 
business in Delaware, or (iii) the trust has more than one trustee all of whom are individuals and one-half or more of whom 
reside in Delaware.  Notably, if the sole corporate trustee is located in Delaware, the trust will be considered “administered 
in Delaware” for purposes of Title 12 regardless of the number and location of any individual co-trustees.

1 See In re Peierls Family Testamentary Trusts, 77 A.3d 223 (Del. 2013); In re Peierls Charitable Lead Unitrust, 77 A.3d 232 (Del. 2013); In re 
Peierls Family Inter Vivos Trusts, 77 A.3d 249 (Del. 2013).
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Silent Trusts and “Designated Representatives” (12 Del. C. §§ 3303 
and 3339)
Trust Act 2015 modifies Section 3303 of Title 12 of the Delaware Code to clarify existing Delaware law that permits a 
governing instrument to vary the right of a beneficiary to be informed about his or her interest in a trust for a period of 
time.  New Subsection (c) of Section 3303 provides a nonexclusive list of certain circumstances that constitute a “period of 
time”, including a period of time related to the age of a beneficiary or the lifetime of the trustor or spouse of the trustor, a 
term of years or specific date, or a specific event that is certain to occur.  New Subsection (d) of Section 3303 provides that, 
at any time a governing instrument restricts or eliminates the right of a beneficiary to be informed of his or her interest 
in a trust and a “designated representative” as defined in new Section 3339 is serving, the designated representative may 
represent the beneficiary for purposes of any “judicial proceeding” or “nonjudicial matter”.  

New Subsection (e) of Section 3303 defines the term “judicial proceeding” and also provides that a “nonjudicial matter” 
includes granting a consent, release and ratification under Section 3588 or receiving a report for purposes of measuring 
the statute of limitations period under Section 3585.  Thus, a designated representative is expressly authorized to sign 
consent, release and indemnification agreements that are binding on represented beneficiaries and to receive account 
statements on behalf of such beneficiaries.  A designated representative also has authority and standing to initiate a 
proceeding before a court or administrative tribunal on behalf of such beneficiaries.

Trust Act 2015 also adds new Section 3339.  The new Section defines a “designated representative” to mean a person who is 
authorized to act in the manner described in at least one paragraph of Subsection (a) and who delivers written acceptance 
of the office of designated representative to the trustee.  Subsection (a) provides that a designated representative 
is authorized to act if he or she is (i) expressly appointed under the terms of a governing instrument as a designated 
representative or by reference to Section 3339, (ii) authorized or directed under the terms of a governing instrument to 
represent or bind one or more beneficiaries in connection with a judicial proceeding or nonjudicial matter as defined in 
Section 3303(e), (iii) appointed by one or more persons who are expressly authorized under a governing instrument to 
appoint a person under Subsection (a)(1) or (2), (iv) is appointed by a beneficiary to act as a designated representative 
of a beneficiary, and/or (v) appointed by the trustor to act as a designated representative for one or more beneficiaries.  
Subsection (b) provides that a designated representative is presumed to be a fiduciary.

Clarification of Notice Presumption (12 Del. C. § 3546)
Section 3546 of Title 12 provides generally that a judicial proceeding to contest the validity of a trust is barred 120 days 
after the person wishing to bring the action has received a written notice providing specified information about the trust.  
The statute states that, absent evidence to the contrary, delivery of such a notice to the last known address of a person 
constitutes receipt of the notice by that person.  Trust Act 2015 revises the statute to state that either mailing or delivering 
the notice to a person’s last known address constitutes receipt absent evidence to the contrary.  This revision codifies a 
recent Delaware Supreme Court order that upheld a Chancery Court letter opinion.2 

Pre-Mortem Validation of Wills and Certain Exercises of Powers of 
Appointment (12 Del. C. §§ 1311 and 1312)
Trust Act 2015 adds new Sections 1311 and 1312 to Title 12 pertaining to the pre-mortem validation of wills and certain 
exercises of powers of appointment.  New Section 1311 creates a procedure, known as “pre-mortem will validation”, to 
validate the will of a testator who was still living at the time of the will validation and who resided in Delaware at the time 
of his or her death, against challenges based on undue influence, mistake, incapacity or other grounds.  If the procedures 
outlined in Section 1311 are satisfied, a person who receives notice is precluded from bringing certain actions to contest 

2 See Ravet v. The Northern Trust Company of Delaware, 2015 WL 631588 (Del. 2015) upholding 2014 WL 2538887 (Del. Ch. 2014).
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the validity of a will.  This is a procedure already adopted by statute in several other states.

Subsection (b), which outlines the procedure for validation, states that a testator may provide notice of a will to any 
person named in a will as a beneficiary, any person who would be entitled to inherit under the Delaware intestacy statute 
(Chapter 5 of Title 12) if the testator had died intestate on the date of the notice, and any other person the testator wishes 
to be bound as to the validity of the testator’s will.  The written notice must contain a copy of the testator’s will and a 
statement that a person who wishes to contest the validity of the will must do so within 120 days of receipt of the notice.  
Subsection (b) also provides that a person who receives a notice and wishes to challenge the will may file a proceeding 
with the Court of Chancery similar to a proceeding for caveat of a will under Section 1308 no later than 120 days after 
receiving such notice.  Any person who was duly notified under Subsection (b) who fails to bring such a proceeding within 
120 days is precluded from bringing an action after the testator’s death under Section 1308 or 1309 of Title 12, or from 
participating as a party in any similar action brought by another person.  The limitations period does not apply if the 
testator dies during the 120 day period.

Under Subsection (g), notice is “given” to a person when such person receives the notice and, absent evidence to the 
contrary, it is presumed that any notice mailed or delivered to the last known address of a person constitutes receipt 
by such person.  This is a codification of the same concept of giving notice upheld by the Chancery Court and Delaware 
Supreme Court in the Ravet case cited above.

Notably, under Subsection (h), a person is deemed to have been given any notice that has been given to another person 
who may represent and bind such person under Section 3547 of Title 12.  Consequently, the pre-mortem will validation 
statute will be useful for testators who wish to avoid challenges from minor, unborn, unascertainable, or contingent 
remainder beneficiaries that may be bound under Delaware’s virtual representation statute by others who actually receive 
the written notice.

Subsection (c) provides a similar validation procedure and 120-day time period for a testator who exercises a power of 
appointment in his or her will that the testator may use in addition to the procedure in Subsection (b).  In such case, the 
testator may provide the written notice to any person named in the exercise of the power of appointment as a beneficiary, 
any person who would be entitled to receive property over which the testator exercises the power of appointment if the 
testator failed to validly exercise the power of appointment, the trustees of a trust holding property subject to the power 
of appointment, and any other person the testator wishes to be bound as to the validity of the exercise of the power of 
appointment under the testator’s will.

Section 1311 also contains several presumptions and protections for testators and notice recipients when the statute 
is used or not used.   Subsection (d) provides that the failure of a testator to utilize Section 1311 shall not be construed 
as evidence that a will is not valid.  Subsection (e) provides that a person who utilizes Section 1311 is not prohibited 
from executing a codicil to his or her will or executing a later will, but the prior notice given under the statute shall not 
determine the validity of the later codicil or will.  Subsection ( f) provides that Section 1311 shall not be construed as 
abrogating the right of a surviving spouse to bring an elective share petition or the right of an heir of a decedent to claim 
an intestate share of the decedent’s estate if the decedent’s will results in complete or partial intestacy.

New Section 1312 provides a similar validation statute for the donee of a power of appointment who exercises such power 
by any written instrument other than a will that appoints property only as of the death of the person exercising the power 
(the “Exercisor”).  Under Subsection (a), a judicial proceeding to challenge the exercise of such a power of appointment 
generally may not be initiated later than the first to occur of (i) 120 days after the Exercisor notifies such person in writing 
of the exercise of the power and certain other information specified in the statute (but only if the basis of the proceeding 
to contest such exercise is failure to comply with formalities for execution of the power or undue influence over, or lack 
of capacity of, the Exercisor), (ii) two years after the death of the Exercisor, or (iii) the date the person’s right to contest 
was precluded by adjudication, consent or other limitation.  Under Subsection (b), a person is deemed to have been given 
any notice that has been given to another person who may represent and bind such person under Section 3547 of Title 12.
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Revisions to Directed Trust Statute (12 Del. C. § 3313)
Trust Act 2015 also makes certain revisions to Section 3313 of Title 12, Delaware’s “directed trust” statute.  Section 3313 
was revised to clarify that the statutory protection afforded to a directed trustee is available when the trust’s governing 
instrument provides that a fiduciary is “not to take specified actions except at the direction of an adviser”, not merely 
when the governing instrument provides that the fiduciary “is to follow the direction of an adviser”.

Additionally, Subsection (d) of Title 12 was revised to expand the definition of “investment decision” to encompass 
powers commonly understood to be within the ambit of that term.  These powers include powers to borrow and lend 
for investment purposes, all management, control and voting powers related directly or indirectly to investments, the 
selection of custodians or sub-custodians, and the selection, compensation of, and delegation of authority to investment 
advisers, managers, or other investment providers.

Revisions to Affiliated Investment Statute (12 Del. C. § 3312)
Section 3312 of Title 12 authorizes Delaware trustees to make investments in “affiliated investments” which might 
otherwise be prohibited under common law as self-dealing transactions.  Subsection (c) provides generally that when a 
trustee invests in affiliated investments, the trustee must disclose to the trust beneficiaries any fees paid to an affiliate 
from such affiliated investments in order for the trustee to receive its usual compensation without reduction on account 
of such affiliated investments.  Prior to Trust Act 2015, the only statutory exception for such disclosure was if the governing 
instrument or a court order expressly authorized the trustee to invest in the affiliated investment.  Section 3313 did not 
specifically address a fiduciary’s compensation when the fiduciary invests in affiliated investments at the direction of an 
adviser.

Subsection (c) was modified to provide that the Subsection (c) disclosure is not required if a fiduciary invests in an affiliated 
investment or otherwise deals with an affiliate at the direction of an adviser if the adviser is not an affiliate of the fiduciary.  
Consequently, a directed trustee is not required to send annual notices to beneficiaries regarding affiliated investment 
compensation as provided in Subsection (c), even in the absence of language authorizing affiliated investments in the 
governing instrument.

Broadening of Small Trust Termination Statute (12 Del. C. § 3542)
Trust Act 2015 broadens the application of Delaware’s so-called “small trust termination” statute, Section 3542.  Previously, 
Section 3542 was available only to corporate trustees.  However, as a result of the revisions to Subsection (a) of Section 
3542, the statute may be utilized by any trustee other than a trustee who is (i) the settlor, (ii) a beneficiary of the trust, or 
(iii) a trustee who may be removed as trustee by action of one or more settlors or beneficiaries and replaced as trustee 
by action of the person or persons exercising the removal power with a successor trustee who is among the persons 
exercising such removal and replacement power or who is related or subordinate to any such person within the meaning 
of Section 672(c) of the Internal Revenue Code.

Retention of Counsel By Fiduciary (Revisions to 12 Del. C. § 3333)
Trust Act 2015 also revises Section 3333 of Title 12, which pertains to the application of the attorney-client privilege 
in certain circumstances where a fiduciary retains counsel.  New Subsection (a) of Section 3333 provides that any 
communication with counsel by a fiduciary shall be deemed to be within the attorney-client privilege if a fiduciary retains 
counsel in connection with any matter, whether or not related to any claim that has been or might be asserted against the 
fiduciary, and pays the counsel’s fees entirely from the fiduciary’s own funds.  

New Subsection (b) of Section 3333 clarifies that the “fiduciary exception” to the attorney-client privilege does not apply 
in certain cases under Delaware law.  Specifically, new Subsection (b) provides that if a fiduciary retains counsel in 
connection with any matter that is or that might reasonably be believed to be a matter that will become the subject of or 
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related to a claim against the fiduciary, the payment of counsel fees and related expenses from the trust fund shall not 
cause the fiduciary to waive or be deemed to have waived any right or privilege, including the attorney-client privilege, 
even if the communications with counsel had the effect of guiding the fiduciary in the performance of its fiduciary duties.  
However, if a fiduciary is determined by a court to have breached a fiduciary duty related to such matter, the court may 
in its discretion deny the fiduciary the right to have all or some part of the fiduciary’s counsel fees paid from the trust and 
may require the fiduciary to reimburse any such fees or expenses that have previously been paid.

Revisions to the Decanting Statute (12 Del. C. § 3528)
Trust Act 2015 makes certain revisions to Delaware’s so-called decanting statute, Section 3528.  Specifically, Subsection 
(a) of Section 3528 was revised to permit a trustee to appoint income of a trust in favor of another trust to the same extent 
and subject to all of the same terms and conditions as trust principal may be appointed under Section 3528.  Prior to this 
amendment, Section 3528 only applied to the decanting of trust principal.  Thus, a trustee may now decant trust income 
without first having to accumulate the income to principal.  Additionally, Subsection (a) was revised to clarify that a 
trustee’s power to appoint trust income and principal in further trust, which can generally only be exercised when a trust 
is irrevocable, may also be exercised in cases where a trust is revocable under the terms of the governing instrument but 
the settlor’s incapacity makes the trust irrevocable.  

Other changes reword and reorganize the language in the decanting statute to group together the two primary restrictions 
on a trustee’s power to decant.  The two primary restrictions on the exercise of a trustee’s power to decant under Delaware 
law are that (1) the trustee must exercise its power in favor of a second trust having only beneficiaries to whom the trustee 
could have made an outright distribution of principal or income from the first trust, and (2) the governing instrument of 
the second trust may provide that, at a time or upon an event specified in the governing instrument, the remaining trust 
assets must be held for the benefit of the beneficiaries of the first trust upon terms and conditions concerning the nature 
and extent of each such beneficiary’s interest that are substantially identical to the first trust’s terms and conditions 
concerning such beneficial interests.  The second restriction in the decanting statute makes it clear that any beneficial 
interests granted in the second trust to persons not currently eligible to receive distributions from the first trust must be 
substantially identical to the first trust.  The second restriction was previously located in the flush language at the end of 
Subsection (a).  As revised, the second restriction was moved up in the decanting statute to Subsection (a)(1) so that it is 
now located next to the first restriction for purposes of clarity and ease of reference.

Revisions to Delaware Asset Protection Trust Legislation  
(12 Del. C. § 3570)
Trust Act 2015 made two revisions to Section 3570 of Title 12.  First, Subsection(11)b.8 of Section 3570 was revised to 
provide that the settlor of a Delaware asset protection trust (in the words of the statute, the transferor of a qualified 
disposition) may retain a substitution power as described and defined in Section 675(4)(C) of the Internal Revenue Code.  
Although a substitution power is a common power retained by the settlor of a trust to ensure that the trust qualifies as a 
“grantor trust” for federal income tax purposes, most asset protection trusts are grantor trusts by reason of the trustee’s 
power to distribute trust assets to the settlor.  This suggests that the primary utility of this revision to the statute is that 
the revision permits settlors to retain the power to substitute assets having little or no built-in capital gains for assets 
having more substantial built-in capital gains in cases where the trust assets are not includible in the settlor’s gross estate 
for federal estate tax purposes.  In addition, an obsolete reference to the Office of Thrift Supervision was deleted from 
Subsection (8)a of Section 3570.
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Other Revisions

Clarification of Section 4915 of Title 10
Trust Act 2015 clarifies Section 4915 of Title 10 of the Delaware Code in light of the United States Supreme Court’s decision 
in Clark v. Rameker, which held that the provisions of certain federal bankruptcy laws exempting certain retirement 
plans from creditor claims do not apply to certain inherited individual retirement accounts (“IRAs”).  The revisions to 
Section 4915 clarify that inherited IRAs and inherited Roth IRAs are “retirement plans” for purposes of Section 4915 and, 
consequently, are exempt from certain creditor claims as described in Subsection (a) of Section 4915.

Clarification of “Interested Persons” for an NJSA (Revisions to 12 Del. C. § 3338)
Trust Act 2015 also modifies Delaware’s nonjudicial settlement agreement (“NJSA”) statute, Section 3338 of Title 12, to 
clarify that the term “interested persons” referenced in Subsection (a) of Section 3338 means those persons who would, 
pursuant to Chancery Court Rule 101, be required to consent or not object to relief sought in a Chancery Court consent 
proceeding.  Subsection (a) was revised to mirror Court Rule 101(a)(7), which provides a list of persons whose consent 
may be required in a Chancery Court consent proceeding to modify a trust.  Specifically, Subsection (a) now provides 
that, with respect to any NJSA, the term “interested persons” means all whose interest in the trust would be affected by 
the proposed NJSA, which may include: (1) trustees and other fiduciaries; (2) trust beneficiaries, who will generally be 
those with a present interest in the trust and those whose interest in the trust would vest, without regard to the exercise 
or non-exercise of any power of appointment, if the present interests in the trust terminated on the date of the nonjudicial 
settlement agreement; (3) the trustor of the trust, if living; and (4) all other persons having an interest in the trust according 
to the express terms of the governing instrument (such as, but not limited to, holders of powers and persons having other 
rights, held in a nonfiduciary capacity, relating to trust property).

Corrections to 12 Del. C. §§ 3524 and 3526
Trust Act 2015 makes corrections to provisions pertaining to court accountings for certain trusts.  Specifically, Section 
3524 was revised to add Subsection (b), which addresses the rules for court accountings for trusts under wills probated on 
or after April 5, 1909 in cases where the testator died on or before July 31, 2005.  The rule appearing in this Subsection was 
inadvertently omitted from a recent bill reorganizing and modifying prior codified rules regarding court accountings for 
trusts.  Additionally, Subsection (a)(2) of Section 3526 was revised to correct an erroneous cross-reference.

Damages Against Trustee for Breach of Trust (Clarification of 12 Del. C. § 3582)
Trust Act 2015 also revised Subsection (3) of Section 3582 of Title 12 to provide that a beneficiary may charge a trustee 
who commits a breach of trust with, among other possible monetary amounts, such amount as may be determined by a 
court.  This revision is intended to clarify that Section 3582 is intended only to address monetary damages that a court 
may determine for breach of trust because Section 3581 deals generally with other remedies available for breach of trust.

Revision to 12 Del. C. § 3325(19)
Subsection (19) of Section 3325, which grants Delaware trustees the power to make loans and guarantees was revised to 
provide that this power only permits the trustee to make loans or guarantees that satisfy the criteria in Subsections (19)
(a), (b) or (c).
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