Put Decanting to
Work to Give Breath
to Trust Purpose

As more advisors become familiar with the significant benefits of state decanting statutes,
practical questions arise concerning the use of decanting to amend problematic trusts.
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ne of the most significant
advancements in modern per-
sonal trust law is the enact-
ment of state decanting
statutes, which specifically author-
ize trustees to effectively amend the
provisions of irrevocable trusts.
What has colloquially become
known as “decanting” is the act of
a trustee exercising its power to dis-
tribute trust principal to a benefi-
ciary by instead distributing the
assets to a new trust.
The word “decanting” provides
a rich metaphor to help us under-
stand exactly what decanting a trust
is all about. The word “decant” lit-
erally means to pour a liquid from
one vessel to another, leaving
unwanted sediment in the first ves-
sel. When we decant a trust, the lig-
uid is the trust principal, the first
vessel is the original trust instru-
ment, the second vessel is the new
trust instrument, and the unwant-
ed sediment is the unwanted terms
and conditions of the original trust
instrument, or the lack of desirable

terms and conditions in the origi-
nal trust instrument. Depending on
the particular circumstances,
decanting may be the most effec-
tive and economical option to fix
problematic trusts.

Trustees and beneficiaries often
are challenged by the terms of exist-
ing irrevocable trusts. Simple errors
or ambiguities in existing irrevo-
cable trusts may make it difficult or
costly for a trustee to fulfill its duties
to the trust beneficiaries. Some trusts
lack provisions that could benefit
the objects of the grantor’s gen-
erosity or better fulfill the objectives
of the grantor, while others contain
provisions that impede or frustrate
such objectives. Many existing trusts
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lack flexibility to adjust to unfore-
seeable changes in law or circum-
stances that arise with the inevitable
passage of time.

Several remedial options are
available to amend a trust instru-
ment to better fulfill the objectives
of the grantor and maximize the
benefit to the beneficiaries.t Some-
times amendment can be accom-
plished efficiently by the exercise
of authority granted under the
terms of the trust to a trust pro-
tector, advisor, or independent
trustee or by permissible amend-
ment of the trust by the consent
of the beneficiaries. In certain cir-
cumstances, the trust’s objectives
may be fulfilled with the use of a
disclaimer, severance, consolida-
tion of trusts, or the sale of trust
assets. Alternatively, the trustee
may petition the court for instruc-
tions, reformation, or modification
of the trust. In certain circum-
stances, however, the simplest and
most cost-effective way to mend a
faulty or inadequate trust is the
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exercise by the trustee of its power
to decant the trust and appoint
some or all of the trust assets to a
new and improved trust.

Under common law, the trustee
may have the power to amend the
terms of the trust by distributing
trust assets to another trust for the
benefit of the beneficiary. For exam-
ple, a trustee who may make distri-
butions not only to, but also for
the benefit of, a beneficiary pursuant
to the terms of the trust, arguably
may make distributions to another
trust for the benefit of the benefici-
ary.2 It may also be argued that a
trustee’s power to invade principal
is similar to a special power of
appointment that may be exercised
by distributing trust assets in further
trust for the beneficiary.3 It is from
this common law foundation that
state decanting statutes have sprung.

Comparison of
state decanting statutes

In 1992, New York was the first
state to enact a decanting statute
that specifically authorizes a trustee
in certain circumstances to pour
the assets of an irrevocable trust
over to another trust.4 Since then,
nine other states have also passed
decanting statutes:

. Alaska.s

. Arizona.s

. Delaware.?

. Florida.s

. Nevada.®

. New Hampshire.10
. North Carolina.
. South Dakota.12

. Tennessee.13
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Although the existing decanting
statutes are similar, there are
notable differences among them.
The following is a brief summary
highlighting some of the features
and differences among the state
decanting statutes.

Most decanting statutes include
procedural requirements for decant-

ing, including a required writing that
is signed and acknowledged by the
trustee and kept with the records of
the original trust. The trustee may
be required to give notice of the
intended decanting to the benefici-
aries. Delaware’s statute, for exam-
ple, provides that decanting may be
accomplished by an instrument in
writing, signed by the trustee and
acknowledged (i.e., notarized). The
signed instrument must be filed with
the records of the trust.1 The new
trust instrument may be one that is
already in existence or a newly cre-
ated trust instrument.

' Most decanting
 statutes include
. procedural
requirements

| for decanting,

| including a
required writing

| that is signed and
acknowledged
by the trustee.

Trustee’s power to invade. When
considering whether statutory
decanting is the appropriate tool
to accomplish an objective in a par-
ticular situation, the threshold
issue is whether it is even possi-
ble to decant under the decanting
statute and the trust instrument.
To extend the decanting metaphor
a bit further, the “liquid” must pass
through two filters:

1. The trustee must have the
power to decant.

2. The decanting must be consis-
tent with the trustee’s fiduci-
ary duties.

If the trustee does not have the
power to decant under the specif-
ic circumstances, then decanting is
simply not possible. The issue of
whether decanting is consistent
with fiduciary duties, however, can
often be overcome by releases or
consents from the beneficiaries.

The Delaware, Alaska, and Ten-
nessee statutes permit a trustee who
has the authority to invade prin-
cipal to decant, whether the author-
ity is absolute or limited by a stan-
dard. The New York and Florida
statutes, on the other hand, require
that the trustee has an absolute
power to invade; the decanting
power is not available if the trustee
may invade trust principal only in
accordance with an ascertainable
standard. The New Hampshire and
Arizona statutes simply refer to the
trustee’s discretion to make a dis-
tribution. South Dakota’s statute
provides that the trustee must have
authority to invade the principal
or distribute the income of the trust,
authorizing distribution of income
to another trust.

The decanting statutes give the
trustee, not the beneficiaries, the
power to appoint in further trust. A
consideration of tax consequences
may be warranted in some cases
involving trustees who are benefi-
ciaries when the authority to decant
is not limited to trustees having an
absolute discretion to distribute
principal. Under the Delaware
statute, for example, a trustee has
the power to decant if the power
to invade principal is absolute or if
it is limited by a standard. The
statute was recently amended to

-

See Burford, “Practical Prescriptions for Fix-
ing a Broken Irrevocable Trust,” 36 ETPL 9
(September 2009).

See Phipps v. Palm Beach Tr. Co., 196 So. 299
(1940), which held that a trustee could invade
trust property by paying it over to another trust
for the beneficiary.

See, e.g., Matter of Wiedenmayer, 254 A.2d
534 (NJ Super. Ct. App. Div., 1969). See
also Phipps v. Palm Beach Tr. Co., supra note
2

N.Y. Est. Powers & Trusts Law § 10-6.6.
Alaska Stat. § 13.36.157.

Ariz. Rev. Stat. § 14-10819.

12 Del. C. § 3528.

Fla. Stat. Ann. § 736.04117.

13 Nev. Rev. Stat. § 163.556.

10 N.H. Rev. Stat. Ann. § 564-B:4-418.
11 N.C. Gen. Stat. § 36C-8-816.1.

12 S D. Codified Law § 55-2-15.

13 Tenn. Code Ann. § 35-15-816(27).
14 12 Del. C. § 3528(b).
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