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 Legislative and Case Law Developments in Delaware’s “Alternative Entities” – Limited Liability Companies, Limited Partnerships and Partnerships
The Delaware legislature in its latest session enacted a number of amendments to three of Delaware’s four “alternative entity” statutes – the Delaware Limited Liability Company Act (“DLLCA”), the Delaware Revised Uniform Limited Partnership Act (“DRULPA”) and the Delaware Revised Uniform Partnership Act (“DRUPA”).  (No amendments were adopted to the Delaware Statutory Trust Act.)  The amendments, which became effective on August 1, 2005, further enhance the utility and flexibility of Delaware law and respond to several issues raised by practitioners.  Among other things, the amendments (i) confirm that the governing agreement of an alternative entity is binding on its members, managers, partners and assignees, as applicable, regardless of whether such persons execute the agreement, (ii) confirm that in connection with the admission of a person as a member or partner of a surviving or resulting LLC or partnership pursuant to a merger or consolidation approved in accordance with the applicable alternative entity act, such person is admitted as provided in the agreement of merger or consolidation or, if it does not so provide, as provided in the governing agreement of the alternative entity, (iii) provide that a charging order is the sole remedy that a judgment creditor may obtain against a judgment debtor in respect of the judgment debtor’s interest in a partnership, limited partnership or LLC, (iv) provide a mechanism by which the dissolution of an LLC or a limited partnership can be revoked prior to the filing of a certificate of cancellation and (v) create new protections and expand the existing protections associated with good faith reliance on reports and other information.

The utility of the Delaware alternative entity statutes as well as the other advantages of using Delaware entities (for example, the predictability of the Delaware courts and the customer friendly attitude of the Delaware Secretary of State’s office) have resulted in significant use of Delaware alternative entities.  According to the Delaware Secretary of State, 1,913 statutory trusts, 7,663 limited partnerships and 68,641 LLCs were formed in 2004, bringing the total number of each of these alternative entities existing at the end of 2004 to 11,526, 53,820 and 273,252 respectively.  The continued formation and use of Delaware’s alternative entities have not surprisingly led to additional litigation, and we have again updated our survey of Delaware case law relating to alternative entities.  The 2005 Cumulative Survey is now available on our website at www.MNAT.com.  
The changes referenced above, together with other changes of particular interest, are summarized below.

HIGHLIGHTS

1.
CERTAIN 2005 AMENDMENTS TO THE DELAWARE LIMITED LIABILITY COMPANY ACT, 
6 DEL. C. §§ 18-101 ET SEQ.

A.
Definition of LLC Agreement [Section 18-101(7)]
The definition of “limited liability company agreement” has been amended to confirm that the members and managers of an LLC, and assignees of the interests in an LLC, are bound by the LLC agreement whether or not any such member, manager or assignee executes the LLC agreement.  

B.
Nature of Business Permitted [Section 18-106]

Prior to the amendments, under Section 18-106(a) of the DLLCA, a Delaware LLC could not engage in the business of granting policies of insurance or of assuming insurance risks.  The current amendment removes this restriction, thus permitting LLCs to engage in the insurance business, subject to any applicable insurance law and regulations, and eliminating any concern relating to an LLC engaging in activities that although not explicitly constituting the business of insurance might be deemed to involve assuming insurance risks.

C.
Transfer or Domestication of Domestic LLCs [Section 18-213]

Prior to the amendments, the default rule for approval of a transfer or domestication of a domestic LLC required the approval in writing of all of the managers and all of the members of the LLC.  The amendments eliminate this requirement and replace it with the structure currently used in connection with the approval of a conversion of a domestic LLC.  Thus, under the amendments, if the LLC agreement specifies the manner of authorizing a transfer or domestication, the transfer or domestication is authorized in the manner specified in the agreement.  If the LLC agreement does not specify the manner of authorizing a transfer or domestication and does not prohibit a transfer or domestication, the transfer or domestication is authorized in the same manner as specified in the LLC agreement for authorizing a merger or consolidation.  If the LLC agreement does not specify the manner of authorizing a transfer or domestication or a merger or consolidation and does not prohibit a transfer or domestication, the transfer or domestication is authorized by the approval of members, or each class or group of members, who own more than 50% of the then current percentage or other interest in the profits of the LLC owned by all of the members or by the members in each class or group, as appropriate.

D.
Admission of Members to an LLC in Connection with a Merger or Consolidation 
[Section 18-301]

The amendments to Section 18-301(b)(3) confirm that in connection with the admission of a person as a member of a surviving or resulting LLC pursuant to a merger or consolidation approved in accordance with Section 18-209(b) of the DLLCA, the person is admitted as provided in the agreement of merger or consolidation unless the agreement of merger or consolidation does not address admission in which case the person is admitted as provided in the LLC agreement of the surviving or resulting LLC.  The amendments also provide that in the case of a person being admitted as a member of an LLC pursuant to a merger or consolidation in which such LLC is not the surviving or resulting entity in the merger or consolidation (that is, when interests are being issued in an LLC that is not a constituent party to the merger or consolidation), the person is admitted as provided in the LLC agreement of such LLC.
E.
Reliance on Reports and Information [Section 18-406]

Section 18-406 of the DLLCA has been amended to expand both the class of persons who may be protected in relying on records and information and the experts and professionals who may provide such records and information.  The amendments provide to a liquidating trustee of an LLC the same protection provided to its members and managers (that is, the ability to rely in good faith, and to be fully protected in such reliance, upon the records of the LLC and upon information presented by its members, managers, liquidating trustees, officers, employees or any other person whom the liquidating trustee, member or manager reasonably believes has the requisite professional or expert competence).  The amendments eliminate the requirement that the professionals or experts upon whom a member, manager or liquidating trustee relies must be selected by or on behalf of the LLC.  Thus, a member, manager or liquidating trustee may rely on a report by a person not associated with the LLC so long as the member, manager or liquidating trustee reasonably believes the subject of such report is within the preparer’s professional or expert competence even if, for example, the preparer has been selected by the other party to a transaction in which the LLC is engaged.  In addition, the amendments provide that reports may be relied upon in connection with calculating the amount of assets from which current or liquidating distributions may be made to creditors as well as members.
F.
Member’s LLC Interest Subject to Charging Order [Section 18-703]

Section 18-703 relating to the rights of a judgment creditor of a member (or of a member’s assignee) in respect of the judgment debtor’s limited liability company interest has been amended to eliminate as a remedy foreclosure of a limited liability company interest subject to a charging order and to provide that the entry of a charging order is the exclusive remedy by which a judgment creditor of a member (or of a member’s assignee) may satisfy a judgment out of the judgment debtor’s limited liability company interest.  Section 18-703 has also been amended to confirm that the effect of a charging order is to give to the judgment creditor only the right to receive any distribution to which the judgment debtor would otherwise have been entitled in respect of the limited liability company interest so charged.  The amendments also grant the Court of Chancery jurisdiction to hear and determine any matter relating to a charging order.

G.
Revocation of Dissolution [Section 18-806]

New Section 18-806 has been added to the DLLCA to authorize the revocation of the dissolution of an LLC so long as the LLC’s certificate of formation has not been cancelled by the filing of a certificate of cancellation.  Revocation is effected by the vote or written consent to continue the LLC of all remaining members (or the personal representative of the last remaining member of the LLC if there is no remaining member) and, of any other person to whom the LLC agreement grants the right to approve a revocation of dissolution.  However, if the dissolution was caused by a vote or written consent, each member (or other person) who previously voted for or consented to such dissolution (or his or her respective personal representative) must vote or consent in writing to continue the LLC.  In addition, if there are no remaining members, and the personal representative of the last remaining member votes or consents to continue the LLC, such representative must also agree in writing to its admission, or the admission of its nominee or designee, as a member of the LLC, effective as of the date of the termination of the membership of the last remaining member.
H.
Activities Not Constituting Doing Business [Section 18-912]

New Section 18-912 has been added to the DLLCA which identifies activities of a foreign LLC in Delaware that do not constitute doing business for purposes of the requirement that a foreign LLC register with the Delaware Secretary of State before doing business in Delaware.  Section 18-912 is generally based on Section 15-1104 of the DRUPA with certain provisions also taken from the analogous provision in the Delaware General Corporation Law.  Activities that under new Section 18-912 do not constitute doing business in Delaware include (i) holding meetings of members or managers or any other activity relating to the internal affairs of the LLC, (ii) maintaining bank accounts, (iii) doing business in Delaware as an insurance company, (iv) creating, as borrower or lender, or acquiring indebtedness with or without a mortgage or other security interest in property, (v) collecting debts or foreclosing mortgages or other security interests in property securing the debts, and holding, protecting and maintaining property so acquired and (vi) conducting an isolated transaction that is not one in the course of similar transactions.

II.
CERTAIN 2005 AMENDMENTS TO THE DELAWARE REVISED UNIFORM LIMITED PARTNERSHIP ACT, 6 DEL. C. §§ 17-101 ET SEQ.

A.
Definition of Partnership Agreement [Section 17-101(12)]

The definition of “partnership agreement” has been amended to confirm that the partners of a limited partnership, and assignees of the interests in a limited partnership, are bound by the partnership agreement whether or not any such partner or assignee executes the partnership agreement.  

B.
Nature of Business Permitted [Section 17-106]

Prior to the amendments, under Section 17-106(a) of the DRULPA, a Delaware limited partnership could not engage in the business of granting policies of insurance or of assuming insurance risks.  The current amendment removes this restriction, thus permitting limited partnerships to engage in the insurance business, subject to any applicable insurance law and regulations, and eliminating any concern relating to a limited partnership engaging in activities that although not explicitly constituting the business of insurance might be deemed to involve assuming insurance risks.

C.
Amendment to Partnership Agreement in Connection with Merger [DRULPA § 17-211(g)]
Prior to the amendments, under Section 17-211(g) of the DRULPA, an agreement of merger or consolidation involving a Delaware limited partnership which was approved in accordance with Section 17-211(b) could effect any amendment to the partnership agreement or effect the adoption of a new partnership agreement for a limited partnership if it was the surviving or resulting limited partnership in the merger or consolidation only if the partnership agreement at issue contained a specific reference to Subsection 17-211(g).  This remains the law for limited partnerships formed prior to August 1, 2005, the effective date of the DRULPA amendments, but for any limited partnership formed after that date, the requirement that the partnership agreement contain a specific reference to Subsection 17-211(g) as a prerequisite to amending the partnership agreement or adopting a new partnership agreement through a merger has been eliminated.

D.
Transfer or Domestication of Domestic Limited Partnerships [Section 17-216]

Prior to the amendments, the default rule for approval of a transfer or domestication of a domestic limited partnership required the approval in writing of all of the partners of the limited partnership.  The amendments eliminate this requirement and replace it with the structure currently used in connection with the approval of a conversion of a domestic limited partnership.  Thus, under the amendments, if the partnership agreement specifies the manner of authorizing a transfer or domestication, the transfer or domestication is authorized in the manner specified in the agreement.  If the partnership agreement does not specify the manner of authorizing a transfer or domestication and does not prohibit a transfer or domestication, the transfer or domestication is authorized in the same manner as specified in the partnership agreement for authorizing a merger or consolidation.  If the partnership agreement does not specify the manner of authorizing a transfer or domestication or a merger or consolidation and does not prohibit a transfer or domestication, the transfer or domestication is authorized by the approval of all of the general partners, together with the approval of limited partners, or each class or group of limited partners, who own more than 50% of the then current percentage or other interest in the profits of the limited partnership owned by all of the limited partners or by the limited partners in each class or group, as appropriate.
E.
Admission of Partners to a Limited Partnership in Connection with a Merger or Consolidation [Section 17-301]


The amendments to Section 17-301(b)(3) confirm that in connection with the admission of a person as a partner of a surviving or resulting limited partnership pursuant to a merger or consolidation approved in accordance with Section 17-211(b) of the DRULPA, the person is admitted as provided in the agreement of merger or consolidation unless the agreement of merger or consolidation does not address admission in which case the person is admitted as provided in the partnership agreement of the surviving or resulting limited partnership.  The amendments also provide that in the case of a person being admitted as a partner of a limited partnership pursuant to a merger or consolidation in which such limited partnership is not the surviving or resulting entity in the merger or consolidation (that is, when interests are being issued in a limited partnership that is not a constituent party to the merger or consolidation), the person is admitted as provided in the limited partnership agreement of such limited partnership.

F.
Reliance on Reports and Information [Section 17-407]

New Section 17-407 has been added to the DRULPA to protect partners and liquidating trustees.  Under new Section 17-407 of the DRULPA, the protection afforded to limited partners and liquidating trustees of limited partnerships and general partners of limited liability limited partnerships is essentially the same as the protection afforded to members, managers and liquidating trustees under amended Section 18-406 of the DLLCA.  The new section also provides that general partners of limited partnerships that are not limited liability limited partnerships are protected from liability to the partnership, its partners and other persons party to or otherwise bound by the partnership agreement, but not to third parties who are not bound by the partnership agreement, in relying in good faith upon the records of the partnership and upon other information provided by partners, professionals and experts, again essentially to the same extent as provided in Section 18-406 of the DLLCA.  In addition, in each case, the amendments provide that reports may be relied upon in connection with calculating the amount of assets from which current or liquidating distributions may be made to creditors as well as to partners.  
G.
Partner’s Partnership Interest Subject to Charging Order [Section 17-703]

Section 17-703 relating to the rights of a judgment creditor of a partner (or of a partner’s assignee) in respect of the judgment debtor’s limited partnership interest has been amended to eliminate as a remedy foreclosure of a partnership interest subject to a charging order and to provide that the entry of a charging order is the exclusive remedy by which a judgment creditor of a partner (or of a partner’s assignee) may satisfy a judgment out of the judgment debtor’s limited partnership interest.  Section 17-703 has also been amended to confirm that the effect of a charging order is to give to the judgment creditor only the right to receive any distribution to which the judgment debtor would otherwise have been entitled in respect of the limited partnership interest so charged.  The amendments also grant the Court of Chancery jurisdiction to hear and determine any matter relating to a charging order.

H.
Revocation of Dissolution [Section 17-806]

New Section 17-806 has been added to the DRULPA to authorize the revocation of the dissolution of a limited partnership so long as the limited partnership’s certificate of limited partnership has not been cancelled by the filing of a certificate of cancellation.  Revocation is effected by the vote or written consent to continue the limited partnership of all remaining general partners and limited partners (or all remaining general partners and the personal representative of the last remaining limited partner if there are no remaining limited partners or all remaining limited partners if there is no remaining general partner or the personal representative of the last remaining limited partner if there is no remaining limited partner and no remaining general partner) and, in each case, of any other person to whom the limited partnership agreement grants the right to approve a revocation of dissolution.  However, if the dissolution was caused by a vote or written consent, each partner (or other person) who previously voted for or consented to such dissolution (or his or her respective personal representative) must vote or consent in writing to continue the limited partnership.  In addition, if there is no remaining general partner and the remaining limited partners or, if there is no remaining limited partner, the personal representative of the last remaining limited partner, vote in favor or consent to continue the limited partnership, such limited partners or personal representative must also agree in writing to appoint one or more general partners effective as of the date of the withdrawal of the last general partner and the personal representative of the last remaining limited partner must also agree in writing to its admission, or the admission of its nominee or designee, as a limited partner, effective as of the occurrence of the event that caused the last remaining limited partner to cease to be a limited partner.
I.
Activities Not Constituting Doing Business [Section 17-912]

New Section 17-912 has been added to the DRULPA which identifies activities of a foreign limited partnership in Delaware that do not constitute doing business for purposes of the requirement that a foreign limited partnership register with the Delaware Secretary of State before doing business in Delaware.  Section 17-912 is generally based on Section 15-1104 of the DRUPA with certain provisions also taken from the analogous provision in the Delaware General Corporation Law.  Activities that under new Section 17-912 do not constitute doing business in Delaware include (i) holding meetings of partners or any other activity relating to the internal affairs of the limited partnership, (ii) maintaining bank accounts, (iii) doing business in Delaware as an insurance company, (iv) creating, as borrower or lender, or acquiring indebtedness with or without a mortgage or other security interest in property, (v) collecting debts or foreclosing mortgages or other security interests in property securing the debts, and holding, protecting and maintaining property so acquired and (vi) conducting an isolated transaction that is not one in the course of similar transactions. 

III.
CERTAIN 2005 AMENDMENTS TO THE DELAWARE REVISED UNIFORM PARTNERSHIP ACT, 
6 DEL. C. §§ 15-101 ET SEQ.

A.
Definition of Partnership Agreement [Section 15-101(12)]

The definition of “partnership agreement” has been amended to confirm that the partners of a partnership, and assignees of the interests in a partnership, are bound by the partnership agreement whether or not any such partner or assignee executes the partnership agreement.  

B.
Transfer or Domestication of Domestic Partnerships [Section 15-905(b)]

Prior to the amendments, the default rule for approval of a transfer or domestication of a domestic general partnership required the approval in writing of all of the partners of the general partnership.  The amendments eliminate this requirement and replace it with the structure currently used in connection with the approval of a conversion of a domestic general partnership.  Thus, under the amendments, if the partnership agreement specifies the manner of authorizing a transfer or domestication, the transfer or domestication is authorized in the manner specified in the agreement.  If the partnership agreement does not specify the manner of authorizing a transfer or domestication and does not prohibit a transfer or domestication, the transfer or domestication is authorized in the same manner as specified in the partnership agreement for authorizing a merger or consolidation.  If the partnership agreement does not specify the manner of authorizing a transfer or domestication or a merger or consolidation and does not prohibit a transfer or domestication, the transfer or domestication is authorized by the approval of all of the partners. 

C.
Admission of Partners to a Partnership in Connection with a Merger or Consolidation 
Section 15-902(k)]

The amendments to Section 15-902(k) confirm that in connection with the admission of a person as a partner of a surviving or resulting general partnership pursuant to a merger or consolidation approved in accordance with Section 15-902(b) of the DRUPA, the person is admitted as provided in the agreement of merger or consolidation unless the agreement of merger or consolidation does not address admission in which case the person is admitted as provided in the partnership agreement of the surviving or resulting partnership.  The amendments also provide that in the case of a person being admitted as a partner of a general partnership pursuant to a merger or consolidation in which such general partnership is not the surviving or resulting entity in the merger or consolidation, (that is, when interests are being issued in a general partnership that is not a constituent party to the merger or consolidation), the person is admitted as provided in the partnership agreement of such general partnership.

D.
Reliance on Reports and Information [Section 15-409]

New Section 15-409 has been added to the DRUPA to protect partners and liquidating trustees.  Under Section 15-409 of the DRUPA, the protection afforded to liquidating trustees of general partnerships and partners of limited liability partnerships is essentially the same as the protection afforded to members, managers and liquidating trustees under amended Section 18-406 of the DLLCA.  The new section also provides that partners of general partnerships that are not limited liability partnerships are protected from liability to the partnership, its partners and other persons party to or otherwise bound by the partnership agreement, but not to third parties who are not bound by the partnership agreement, in relying in good faith upon the records of the partnership and upon other information provided by partners, professionals and experts, again essentially to the same extent as provided in Section 18-406 of the DLLCA.  In addition, the amendments provide that reports may be relied upon in connection with calculating the amount of assets from which current or liquidating distributions may be made to creditors as well as to partners.  
F.
Partner’s Partnership Interest Subject to Charging Order [Section 15-504]

Section 15-504 relating to the rights of a judgment creditor of a partner (or of a partner’s assignee) in respect of the judgment debtor’s partnership interest has been amended to eliminate as a remedy foreclosure of a partnership interest subject to a charging order and to provide that the entry of a charging order is the exclusive remedy by which a judgment creditor of a partner (or of a partner’s assignee) may satisfy a judgment out of the judgment debtor’s partnership interest.  Section 15-504 has also been amended to confirm that the effect of a charging order is to give to the judgment creditor only the right to receive any distribution to which the judgment debtor would otherwise have been entitled in respect of the partnership interest so charged.  The amendments also grant the Court of Chancery jurisdiction to hear and determine any matter relating to a charging order.

G.
Reinstatement of Revoked Statement of Qualification [DRUPA § 15-1003(e)]

Prior to the amendments, a limited liability partnership whose statement of qualification had been revoked or a foreign limited liability partnership whose statement of foreign qualification had been revoked could apply to the Delaware Secretary of State for reinstatement, but only within the three year period after the effective date of the revocation.  A reinstatement obtained within such three year period related back to the effective date of the revocation and the partnership’s status as a limited liability partnership continued as if the revocation had never occurred.  However, after the three year period, it was not possible to reinstate either the statement of qualification or statement of foreign qualification with the effect that from the effective date of the revocation the partnership ceased to be a limited liability partnership and lost all of the protections associated therewith.  The amendments eliminate the three year limitation.  Thus a partnership may have its statement of qualification or statement of foreign qualification reinstated irrespective of when the statement was revoked and such reinstatement will continue to relate back to the date of revocation.

H.
Activities Not Constituting Doing Business [Section 15-1104]

Section 15-1104 has been amended to add provisions taken from the Delaware General Corporation Law.  With these changes, Section 15-1104 conforms to new Section 17-912 of the DRULPA and new Section 18-912 of the DLLCA.  Activities of a foreign limited liability partnership in Delaware that under amended Section 15-1104 do not constitute doing business in Delaware include (i) doing business in Delaware as an insurance company and (ii) creating, as borrower or lender, or acquiring indebtedness with or without a mortgage or other security interest in property.  
*
*
*

If you would like copies of the amendments or the 2005 Cumulative Survey or have any questions concerning either the amendments or the Survey, please contact Walt Tuthill (302) 575-7204, Lou Hering (302) 575-7213 or David Harris (302) 575-7351.
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Morris, Nichols, Arsht & Tunnell was founded in 1930 by former United States District Judge Hugh M. Morris.  The firm combines a broad national practice of corporate, intellectual property, bankruptcy and commercial law and litigation with a general business, tax, estate planning and real estate practice within the State of Delaware.  The firm’s clients include Fortune 500 companies, smaller firms and partnerships, financial institutions, government agencies, law firms and not-for-profit organizations.  The firm’s partners are principal drafters of the modern Delaware General Corporation Law, Limited Partnership Act, Limited Liability Company Act, Statutory Trust Act and the Financial Center Development Act.  The firm is regularly involved as lead counsel or co-counsel in matters of national and international significance, as well as those affecting our immediate community.  Our advice is frequently sought by distinguished national and international law firms and corporate counsel.
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